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STATE OF VERMONT                                             

GREEN MOUNTAIN CARE BOARD 

 

In re: Blue Cross and Blue Shield of Vermont  )                                                      

2019 Vermont Individual and Small Group Rate Filing ) GMCB-09-18-rr                                                                                                                                               

                 )                                                                                                                                                           

 

MOTION IN LIMINE TO EXCLUDE THE REPORT AND   

TESTIMONY OF MICHAEL FISHER 

 

Blue Cross and Blue Shield of Vermont (BCBSVT) hereby moves in limine for an order 

preventing the Health Care Advocate’s (HCA) office from introducing the report of, or testimony 

from, Michael Fisher (Fisher Report) as evidence at hearing as both are inadmissible under 

Vermont law. The HCA has filed an identical report1 by Michael Fisher (MVP Fisher Report) in 

In re: MVP Health Care 2019 Vermont Health Connect Rate Filing, GMCB Docket 08-18-rr.  

MVP filed a Motion in Limine on July 17, 2018 (MVP Motion) to exclude the MVP Fisher 

report and related testimony in that docket.  BCBSVT agrees with and adopts the legal position, 

legal analysis as well as the relief requested in the MVP Motion.  BCBSVT requests that the 

Board afford BCBSVT the same relief granted to MVP. A copy of the MVP Motion is attached 

as Exhibit A and is incorporated by reference into this motion as if fully set forth herein.  We 

reiterate the main points in support of this motion below. 

On July 11, 2018, the HCA filed the Fisher Report and had earlier notified the Green 

Mountain Care Board (Board) and BCBSVT that it intended to call Mr. Fisher as its expert 

witness at hearing.2  Mr. Fisher has disclosed that he will provide expert testimony and his expert 

opinion on the legislative history of Act 48 and the amendments to the rate review statutes 

adopted in Act 48.   

A. Vermont law requires the exclusion of opinion testimony on the legal standards to be 

applied by the Board 

 

                                                           
1 Other than the docket number, date of submission, and an additional paragraph (which is  missing footnote 11) in 

the Report sent to BCBSVT starting at the bottom of page 3 that refers to conforming amendments to the laws 

specific to nonprofit hospital service corporations (like BCBSVT) and health maintenance organizations, the MVP 

Fisher Report and BCBSVT Fisher Report are identical.   
2 The May 31 GMCB Scheduling Order set a deadline of July 16, 2018, for disclosure of fact (non-expert) 

witnesses.  The HCA did not disclose any fact witnesses on or before that deadline.  
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3 V.S.A. § 810 requires the application of the Vermont Rules of Evidence to the 

admission of evidence presented in contested cases before the Board.  Under the Vermont Rules 

of Evidence, expert testimony must satisfy V.R.E. 702.3  In order to be admissible, Mr. Fisher 

must provide testimony that will “assist the trier of fact to understand the evidence or determine 

a fact in issue.”  It is well-established law in Vermont and elsewhere in the U.S. that an expert’s 

testimony may not state a legal conclusion. See, In re: Eastview at Middlebury, Inc., 2009 VT 

98, ¶ 22, 992 A.2d 1014, 1022 (2009)(testimony properly excluded because it was a legal 

conclusion and inadmissible); Hygh v. Jacobs, 961 F. 2d 359, 363–65 (2d Cir. 1992) (“[e]ven if a 

jury were not misled into adopting outright a legal conclusion proffered by an expert witness, the 

testimony would remain objectionable by communicating a legal standard—explicit or 

implicit…”).  The reasoning behind this evidentiary rule is straightforward: the adjudicator in a 

contested case determines the law.  In this proceeding, it is the Board that must determine the 

meaning and application of the statutes that pertain to rate review, not Mr. Fisher.   

Mr. Fisher’s proffered opinion on “affordability” is improper and inadmissible as a legal 

conclusion. His opinion on the interrelationship of the statutory standards is likewise a legal 

conclusion that belongs to the Board.  Any attempt by a witness to usurp the duties of the Board 

to determine the law by providing a legal conclusion in the form of an expert opinion is 

inadmissible. U.S. v. Bilzerian, 926 F. 2d 1285, 1294 (2d Cir. 1991).  In essence, the HCA is 

attempting to elevate their legal arguments to the status of evidence.  Vermont law does not 

permit the admission of such testimony. 

                                                           
3 V.R.E. 702 provides:  If scientific, technical, or other specialized knowledge will assist the trier of fact to 

understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, 

experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is 

based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the 

witness has applied the principles and methods reliably to the facts of the case. 
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B. Vermont law requires the exclusion of expert opinion testimony about legislative history 

 

Expert testimony on legislative history is fundamentally a recitation of what the 

proponent thinks the law is and is therefore inadmissible as noted above.   It is also well-

established that a legislator’s testimony is not persuasive and generally has no place in a judicial 

proceeding. Trudell v. State, 193 Vt. 515, 527 (2013).  As the Vermont Supreme Court has 

stated:   

The testimony of individual legislators and others as to the purpose the legislature had in mind in 

enacting this statute is of doubtful relevance to the present inquiry. . . . However, in weighing 

evidence similar to that which was introduced in the hearing below, the [United States] Supreme 

Court has said, "Judicial inquiries into Congressional motives are at best a hazardous matter, and 

when that inquiry seeks to go behind objective manifestations it becomes a dubious affair 

indeed." Flemming v. Nestor, 363 U.S. 603, 617, 80 S. Ct. 1367, 1376, 4 L. Ed. 2d 1435 (1960). 

No cases have been brought to our attention in which the courts of this State have ever found such 

testimony to be within the meaning of legislative history for the determination of purpose. 

 

Andrews v. Lathrop, 132 Vt. 256, 260, 315 A.2d 860, 862 (1974) 

 

The Vermont Court has explained that “[c]ourts generally give little weight to an 

individual legislator’s interpretation of the law once enacted because it cannot reflect the thought 

processes of the entire Legislature.” Trudell, 193 Vt. at 527(citing Barber v. Thomas, 560 U.S. 

474, 486 (2010)).  “The testimony and statements of legislative witnesses and individual 

legislators … are inconclusive at best, and standing alone, ‘have never been regarded as 

sufficiently compelling to justify deviation from the plain language of a statute.’” Vermont 

Development Credit Corp. v. Kitchel, 149 Vt. 421, 428 (1988)(citing Andrews v. Lathrop and 

United States v. Oregon, 366 U.S. 643 (1961)).  

Mr. Fisher’s report also relies on snippets of recorded testimony of others to support his 

opinion.  This, too, is inadmissible because it demonstrates that Mr. Fisher does not have 

specialized knowledge that will assist the trier of fact to understand the evidence or determine a 
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fact in issue as is required by V.R.E. 702.  Similarly, V.R.E. 703 cannot be used to shepherd 

otherwise inadmissible evidence into the evidentiary record.  When a witness proffered expert 

opinions that were “merely repeats or recasts [of] the testimony of [someone else] in order to 

arrive at a theory of causation, he is not testifying as an expert witness based upon specialized 

knowledge, but rather is acting as a conduit for another witness’s testimony in the guise of an 

expert’s opinion.” Rotman v. Progressive Ins. Co., 955 F.Supp 2d 272, 283 (D. Vt. 2013). In 

much the same way, Mr. Fisher is merely acting as a channel for recounting selected testimony 

that took place during the legislative session before Act 48 became law. The rules of evidence do 

not allow this. Relevant case law does not allow this.  Therefore, the Fisher Report and related 

testimony must be excluded. 

Finally, Mr. Fisher’s testimony should also be excluded under V.R.E. 403.  As stated 

above, Mr. Fisher’s testimony is actually the HCA’s legal arguments. The HCA will be given an 

opportunity to make its arguments in its hearing memorandum.  Even if what Mr. Fisher has to 

say might be relevant—a contention BCBSVT disputes—“its probative value is substantially 

outweighed by the danger of unfair prejudice, confusion of the issues, misleading the [ Board]… 

and a waste of time…” and should be excluded under V.R.E. 403.       

C. Fisher cannot expand his report or opinion through testimony 

The HCA was required to disclose “a copy of any expert opinion, prepared and signed by 

the witness and the facts, opinions, data, and document relied on as basis for the expert opinion” 

no later than July 11, 2018.4  See June 22, 2018 Amended Scheduling Order. 

The unsigned Fisher Report that was filed with the Board on July 11 necessarily 

established the scope of Mr. Fisher’s opinion as well as any testimony he might provide.  As 

                                                           
4 June 22, 2018 Amended Scheduling Order. 
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noted in A and B above, neither the report nor testimony related to the report are admissible in 

evidence.  Expansion of the Fisher Report and opinion through testimony would not be fair to 

BCBSVT and must also be excluded.  Rotman, 282.   

Accordingly, BCBSVT requests the Board order the exclusion of the Fisher Report and 

exclusion of Mr. Fisher as a witness. 

Dated at Berlin, Vermont, this 19th day of July, 2018. 

 

     ________________________ 

                          Jacqueline A. Hughes 

     Blue Cross and Blue Shield of Vermont 

                       PO Box 186 

                               Montpelier, VT 05601-0186 

                 Tel. (802) 371-3619  

                        

 
CERTIFICATE OF SERVICE 

 

I hereby certify that the above BCBSVT Motion In Limine to Exclude the Report and Testimony 

Of Michael Fisher has been duly served upon Judith Henkin, General Counsel to the Green 

Mountain Care Board, and Kaili Kuiper, Eric Schultheis and Jay Angoff, representing the Office 

of Vermont Health Advocate, by electronic mail, return receipt requested, this 19th day of July, 

2018. 

 

 

______________________ 

Jacqueline A. Hughes, Esq.  

Blue Cross and Blue Shield of Vermont  

PO Box 186  

Montpelier, VT 05601-0186  
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